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THE LIMITATIONS OF THE SPEAKERSHIP. 

BY THE HON. THOMAS B. EEED, THE SPEAKER, AND THE HON. 

JOHN G. CARLISLE, EX-SPEAKER, OE THE HOUSE 

OF REPRESENTATIVES. 



MR. EEED: 

When the passions of the hour have subsided, when filibuster- 
ing has been forgotten, and men have returned to the notion that 
public office implies public duties, the scene described but faintly 
in the Congressional Record of January 30 will be read with 
amazement, even by some of those who participated as actors. 
The very fact that a great constitutional question was met on a 
great occasion by mere explosions of turgid rhetoric and rank dis- 
order will seem almost incomprehensible on any basis, and quite 
so on the part of men so eminent as to be chosen among thirty 
thousand of their fellows for high political office. 

The House of ^Representatives is a body of men 330 in number, 
representing a vast extent of country, with interests and wants so 
varied that no catalogue could fully enumerate them. If any one 
supposes that each question receives the deliberate judgment of 
each and all the members, he is indulging in a dream of duty per- 
formed which has no corresponding reality. The great majority 
of the bills which pass Congress pass on the authority of commit- 
tees, or of members whose reputation carries them through. Of 
course, this is not true of public bills of general concern or of 
national importance. Such bills have full consideration, due 
debate, and proper attention. But bills of local interest, affecting 
distinct regions, and concerning small numbers only, are daily 
passed without a standing vote. Indeed, there have been many 
bills passed without the utterance of an audible sound, because 
even the promoter, amid the general certainty, would forget to 
vote for his bill. 
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This was precisely what was contemplated by the framers of 
the Constitution. If the majority of the members were on the 
spot, within sound of the transaction, if they heard the bill read 
at the desk and the voice of the Speaker putting the question, 
there could be no human probability that any measure would 
pass detrimental to the Eepublic. In pursuance of this view, 
every day for a hundred years the House has passed bills, in the 
total innumerable, without even a count, by mere determination 
of volume of voice. Even when a more certain method of decision 
was demanded, and members stood in their places and were 
counted, thousands of bills have gone through on a vote con- 
fessedly less than a quorum. When the writer of this article re- 
cently declared that he had heard Mr. Carlisle announce such 
bills as duly passed a hundred times, he was altogether too 
guarded. He ought to have said a thousand times. 

It is well to comprehend just what this means. Every such 
bill had to be signed by Mr. Carlisle personally for the very pur- 
pose of certifying that it had passed properly and constitutionally. 
Every such bill passed by less than a quorum present and voting, 
and signed by Mr. Carlisle, was, therefore, an asseveration on his 
part that a quorum need not vote. If it was not, how could he 
justify his action ? If it be needful to have a quorum in active 
participation by voting, how could he dare to sign a bill which 
he himself had declared to the House and the world had not the 
absolute requisite ? The only reply to this home question yet 
attempted is that, inasmuch as the journal does not record the 
vote, nobody can question it, which is the same as saying that the 
Constitution can be constitutionally violated every day in the 
week, provided the Honse journal falsifies by omission. 

In this connection, also, it must be noted that many bills on 
which he himself declared in open House that less than a quorum 
had voted have been signed by the late Speaker on the very day 
of passage, and therefore before the journal was even written, much 
less approved. How could this have been done except in happy 
constitutional reliance on the well-founded hope that the journal, 
when born, would not state the fact ? 

The sober truth, however, is that all these proceedings are 
strictly constitutional, and would be if the facts were journalized. 
The presumption always is that the body is legally constituted ; 
that a majority is there — a quorum — ready to do business. If 
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anybody doubts it, he can say so and have the legal inference 
verified. This could be properly done by the Speaker's count. 
And here it is well to remark that, after all that has been said of 
the dreadful tyranny of the ascertainment of a quorum by the 
Speaker, and after all the hysterics of the newspaper head-lines, 
it is somewhat improving to remember that the "actual count by 
the Speaker that a quorum " is or " is not present " was expressly 
recognized for one particular exigency by clause 3 of No. 
XVII. of the old rules. While, therefore, the friends of easy 
obstruction who wish to lie in ambuscade, visible to the eye, but 
invisible to the law, are obliged to admit that, outside the roll- 
call of yeas and nays, a quorum need not participate, yet they 
claim that the precedents of a hundred years have been violated 
in recognizing the fact that a quorum of the House was actually 
present when the roll-call, owing to the voluntary misconduct of 
members, did not show a majority actually voting. 

The phrase, " precedents of a hundred years" is simply rhet- 
oric. Our fathers knew nothing of this modern system of meta- 
physics whereby a man could be present and absent at the same 
moment; could be visible to demand his yeas and nays, and 
invisible when they were called. It did not occur to their simple 
minds to glorify themselves for being silent, while they felt it an 
insult to have that silence pointed out. They thought that oppo- 
sition meant voting against a bill. Hence filibustering is of 
modern origin. It had its beginning as a business in the House 
of Representatives at Washington. Thence it spread all over the 
country, until from one end of the United States to the other 
mere inertia had got to be a match for both ballots and brains. 
When filibustering began, it took a whole political party to 
block business. In the last Congress it had ripened to such a 
degree of impossible perfection that one man held the country at 
bay. The doctrine of the "rights of the minority" seemed to 
have culminated at that moment. 

But the trying time for all ill-doing is the summit of pros- 
perity. When Mr. Tweed wanted to know " what you were go- 
ing to do about it," he had challenged both the ingenuity and the 
courage of mankind ; and from that time it was Tweed against 
the world, and the result not doubtful. Had filibustering con- 
fined itself to the House of Eepresentatives or held itself within 
bounds of reason, it might have flourished long and had many de- 
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fenders. It was a convenient method of demanding debate, of 
calling the attention of the country to violent political measures, 
and deserved many of the commendations it then received. But 
when in 1882 it commenced to be the common method of prevent- 
ing a decision of election cases, and finally in 1889 reestablished 
the Liberum Veto of the old Polish Diet, whereby a single mem- 
ber became the arbiter of destiny, every man of sense recognized 
the fact that the practice was doomed. 

Moreover, filibustering went on growing in the direction of 
another disaster. It reached the State legislatures, where the 
people could see it face to face. It came down to municipalities 
and school boards. It invaded even the assemblies of the 
churches, and Rule XXV. among the Rules for Judicatories 
adopted by the Presbyterian General Assembly of Pennsylvania 
bears witness alike to the evil and its suppression, when it declares 
that " silent members" " must be considered as acquiescing 
with the majority." 

It is no wonder that the scheme of opposition by not voting 
spread so rapidly. It is so much easier to sit still than to argue, 
so much more restful to use the attraction of gravitation than to 
exhaust nervous energy, that it was not in human nature to re- 
frain from the use of this power, which had the high sanction of 
Congress and " the precedents of a hundred years." But men 
never remain reasonably bad ; they almost always carry badness 
to excess, and therefore to correction. And thus this scheme of 
silence, which worked so well in the distant atmosphere of the na- 
tional capital, soon met its death when it got down to the regions 
of business. Washington is far away and only little understood ; 
but a man whose contract may be adjudged void and his business 
career ruined by this doctrine of corporeal presence and parlia- 
mentary absence soon begins to understand one place where the 
rights of minorities ought to leave off. Hence when municipal 
bodies began to imitate their superiors, and tried to break con- 
tracts as well as quorums, the gladsome light of jurisprudence 
was soon shed upon them, and the parliamentary fiction that a 
man present could truthfully declare himself absent disappeared 
from every place except the Capitol at Washington. 

In fact, there does not seem to be a single case where any 
court has dealt with this question except in one way. In 
Maine, in 1880, in the State-Steal Case, the court declared that 
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where a board of aldermen, seven in number, had sent to the 
Governor and council an election return which the board was 
bound to make, and there appeared on the paper three names 
only, it was to be presumed that these men had acted legally, and 
that the three were a majority of the quorum present, and sufficient 
for both action and authentication. In Illinois, years ago, in a 
case where eight aldermen were present and five was a quorum, 
four voting and four remaining silent while the mayor gave the 
casting vote, the court declared the action legal, and added a sen- 
tence which is rich with that saving common-sense which is the 
basis of all law : " There is no propriety in giving to a refusal to 
vote more potency than to a vote cast." 

Just here it might be well to make application. On one ques- 
tion in the House during the late disturbances 163 members voted 
in the affirmative, and 130 of the Democrats remained silent. 
Every one of those Democratic votes and thirty-two more could 
not have defeated the motion, and yet it is claimed that their 
mere silence did what their votes, reSnforced by two-and-thirty 
more, could not. Moreover, according to that same ingenious 
theory, any two of the 130 silent men, by voting against the motion, 
would have constitutionally carried it ! If this be so, it has the 
disadvantage of not appealing to the common-sense of mankind. 

The Supreme Court of New Hampshire, by the mouth of 
Chief-Justice Doe, has declared that where there were seven 
aldermen in all and six were present, of whom three voted, the 
vote was a valid one, even if but two voted in the affirmative. 
The Chief Justice also adds words which must seem almost rude 
to some of those gentlemen, lawyers in their own country, who 
voiced their feelings on the 29th of January. " The exercise of 
the law-making power," says the Chief Justice, " is not to be 
stopped by the mere silence and inaction of some of the law- 
makers who are present." If these legal gentlemen cared to make 
a dialogue of it, they could assure the Chief Justice that, owing 
to the sound sense and steadfastness of the House of Eepresenta- 
tives, not only " mere silence and inaction " could not "stop the 
law-making power," but even multitudinous vociferousness and 
quite violent action failed to do it. 

On the 10th of last December, just after the opening of this 
session, the Supreme Court of Indiana, in Gas Company vs. 
Kushville, passed upon this question with abundance of learning, 
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showing an unbroken line of precedents — " precedents," let us say 
in language now become immortal, " — precedents of a hundred 
years" — in favor of the doctrine that a man who is present and 
can act is part of a quorum, and cannot by mere silence escape all 
the responsibilities of his office except those of pay-day. In 
language which recalls the terse sentence of the Illinois court al- 
ready quoted, the Indiana judges declare, as if they had in mind 
the very House of Kepresentatives that now is : 

" It is inconceivable that their silence should be allotted greater force than their 
active opposition. . . . Certainly the utmost that can with the faintest tinge 
of plausibility be claimed is that their rotes must be counted against the resolu- 
tion." 

" If members present desire to defeat a measure, they must vote against it, for 
inaction will not accomplish their purpose. Their silence is acquiescence rather 
than opposition." 

" The rule we have asserted is a very old one." 

It really seems needless to cite any more legal authorities, and 
yet the courts could furnish us with many more decisions as 
sound and pertinent as those already given. 

In view of the head-lines which have ornamented the daily 
journals of one of the parties of this country for a number of 
weeks, is it not strange to note that not one single court sustains 
their view of a great constitutional question ? It really looks as 
if it was not a constitutional question at all, but a constitutional 
certainty. For not only are the judges against them, but the 
statesmen are, and the politicians also. 

Governor Hill's decision has already been spread before the 
people, and need not be more than alluded to. It is, however, 
proper to say that his views have been acquiesced in in the great 
State of New York, and while I do not pretend to have any 
knowledge of what events surrounded the then Lieutenant- 
Governor's action, it would not be at all surprising, in view of 
the powerful reasoning there displayed, to learn that his action 
had the prior approval of great lawyers and possibly even of 
great judges. 

Tennessee has twice furnished examples of the record of those 
present and refusing to vote and the passage of bills on a yea-and- 
nay vote which did not disclose a quorum. If those acts were 
ever called in question, nobody has yet cited the decision over- 
throwing them. 

An amendment to the State-Bank Act was passed in Ohio in 
Vallandigham's day in the same way, the Speaker announcing 
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that " no quorum had voted, but a quorum was present." This act 
was in force for twenty years. In the Michigan Senate and in 
Ohio, in Massachusetts in both houses, and even in Kentucky, 
the same thing has been done. If any one desires to see a model 
statement of the case, let him look at President Pillsbury's decision 
in the Massachusetts Senate in 1885. 

While the Kentucky Democratic members did not with quite 
the same adorable frankness with which they expressed their 
opinions state the action of their State Senate, yet it was dis- 
closed during the debate that Kentucky had followed the other 
States, and the fact excited the same kind of surprise which was 
aroused when the rules of the Virginia House of Delegates were 
exhibited. Some of the Virginia members had remonstrated 
with vigor when their names were called as present and re- 
fusing to vote. And yet under a constitution the phraseology 
of which on this subject of a quorum is identical with the 
Constitution of the United States, the rules of the House 
of Delegates of the State of Virginia record those who are present 
and not voting for the very purpose of making a quorum when it 
is not disclosed by actual votes on a roll-call. 

In the Pennsylvania Senate, in 1880, occurred an incident 
which adorns with an illumination quite picturesque the doctrine 
of constructive absence. There had been much filibustering of 
the congressional sort during the session, the Democrats refusing 
to vote. Senator Rayburn, in the chair, decided that those 
Democrats who demanded the yeas and nays were present. There 
was much disatisfaction, and one day when a Democrat was in the 
chair the same question arose, and he promptly decided that those 
who demanded the yeas and nays were not there. Thereupon the 
friends of tyranny of that period, in the person of Mr. Cooper, 
made the point that the Chair was present, and the Chair decided 
that he was not ! It was felt, however, that the great principle 
had somehow or other then and there received a great strain, and 
the Senate thereafter behaved and obstruction ceased. A sense of 
the ridiculous sometimes rises to the dignity of effectual saving 
grace. 

It is useless to cite in addition the debates of the Constitu- 
tional Convention. It is true that they would remove any shade 
of doubt, if we had any, but the language of the Constitution 
leaves no room for question. If by any chance there is not a 
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quorum, the Constitution provides a way to get one. It is not 
by recording those present as voting either yea or nay, but by 
making the absent present. It provides for the supply of what 
is lacking. That which was lacking was a quorum. It supplies 
that lack by "attendance." Attendance alone was and is neces- 
sary. Is it inconceivable that our ancestors should have tried to 
supply by " attendance " a lack of a quorum if they knew that 
"attendance" would not supply the lack ? Why send for men if 
that was not the remedy ? 

Along with this doctrine of the invisibility of the visible have 
come some specious arguments which, by dint of frequent repeti- 
tion, have taken on the importance of formulas or accepted facts. 
Among these is the alleged duty of the majority to furnish a 
quorum. Why should good Democrats, washing their hands, like 
Pontius Pilate, of this matter, and desiring only the quiet and con- 
venient seclusion of their own seats, be compelled to submit to 
the outrage of being noticed in order to enable legislation to 
march ? Let the majority have their men here. Let every Re- 
publican be in his seat, where he belongs, and there would be no 
trouble. 

This sounds well. What could be more simple ? One hun- 
dred and sixty-eight Republicans present and voting is all we ask. 
Unfortunately, this is a world which even Congress does not ut- 
terly absorb. Sickness and death and business crises do 
not spare even Congressmen. In the struggles over the 
election case of Jackson and Smith, two men were ab- 
sent on account of causes utterly impossible to be over- 
come ; two more came at risk of further sickness and 
perhaps of their lives. At the next crisis, when on the adoption 
of the new rules it seemed desirable to have all the Republicans 
there, Mr. McKinley, who was in good health on the prior oc- 
casion, dared not leave his room. Mr. Morrow had taken the 
place of Mr. Rockwell on the sick-list, and a death in his family 
had sent Mr. Van Schaick home in place of Mr. Caswell, who 
could not be with us on the decision of the election case. Many 
Representatives in Congress, moreover, are men of affairs, busi- 
ness men who cannot throw away their enterprises and close up 
their shops entirely. If the country wants their services, — 
and no men are more useful by reason of the very ability and 
judgment which put them in the fore front of the business world, 
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— they must have time once in a while to attend to important 
affairs. And in practical life it will always happen that from 
five to ten men will be called off just at the moment when the 
great doctrine of furnishing a quorum is to be put in practice. 
Whenever this matter is examined, it will seem very clear to 
intelligent men that it is much more sensible to count those you 
have than to send for those you have not. 

Another specious form which this argument sometimes takes 
is the declaration that there are great and solemn occasions when 
the minority should have the right to demand a majority vote of 
all those elected to membership. Who is to judge of these solemn 
occasions ? Why, the very gentlemen whom our government by 
majorities conclusively presumes to be wrong — the minority! Why, 
said Mr. Mills, of Texas, this is in the constitution of this State, 
that State, and the other State, and therefore is right. It would 
seem to an ordinary constitutional lawyer as if the fact that it had 
to be put into other constitutions, and had not been put into ours, 
was conclusive that it was not there either by implication or design. 
It is to be hoped that the time is far distant when anybody will 
even propose to put into the Constitution of the United States the 
crude expressions of distrust in the representatives of the people 
which disfigure many of our State constitutions. 

When men learn that the truest foundation on which to build, 
perpetuate, and maintain a republic is confidence in the wisdom 
of the plain people, they will cease to deprive them of power in 
order to lodge it in the hands of the few whose only claim to 
wisdom and virtue is their paucity of numbers. When the world 
reaches a real belief in government by the people, we shall find it 
the surest safeguard of liberty and property ; we shall find States 
better ruled and cities better governed than by any of those 
devices which are based on the false idea that for the government 
of all the wisdom of the few is better than the wisdom of the 
many. 

Thomas B. Eeed 

MB. CARLISLE: 

" The rules of Parliament are designed to afford every legitimate opportunity of 
discussion, to insure reasonable delays in the passing of important measures, and to 
guard the rights of minorities."— Sib Thomas Erskine May. 

The Constitution of the United States provides that the 

House of Representatives "shall choose their Speaker and other 

officers," and that "each house may determine the rules of its 
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proceedings." The powers and duties of the Speaker are not de- 
fined in the Constitution or in any statute, but are to be ascer- 
tained from the general practice of parliamentary bodies and from 
such rules as the House of Representatives may, from time to 
time, see proper to adopt. The framers of the Constitution were 
familiar with the law and practice of the British House of Com- 
mons, the great legislative assembly of their mother-country, and 
it is not unreasonable to suppose that when they provided for the 
election of a Speaker, they had in contemplation a presiding 
officer with substantially the same powers, duties, and responsi- 
bilities as had belonged for many centuries to the presiding officer 
in that body. 

While the right to enlarge or restrict these powers, duties, 
and responsibilities by its own rules was expressly conferred upon 
the House of Representatives, it cannot be supposed that the 
authors of the Constitution intended, by this clause, to authorize 
the exercise of a power which would destroy or impair the free 
representative character of the body itself. Like all other powers 
delegated by the Constitution, the authority to make rules must 
be construed and exercised in harmony with the general spirit 
and plan of our republican institutions ; and therefore any rule 
which confers upon the Speaker arbitrary power and allows him, 
at his own will and pleasure, to deprive members of the right to 
make ordinary parliamentary motions and have them voted on by 
the House is an inexcusable surrender of the privileges of a free 
constituency, and a gross perversion of a power which was con- 
ferred for the very purpose of promoting and preserving the in- 
dependence of the representative. Members of the House do not 
act for themselves, either in making rules or passing laws ; they 
act for the people whom they represent, and whenever they put 
fetters upon their own limbs or stifle their own voices, they in- 
flict a grievous injury upon their constituents. 

Arbitrary power can exist nowhere in a free government, and 
if it be true, as now claimed, that the popular branch of the legis- 
lative department has been authorized to confer such power 
upon any one man, no matter what his official title may be, it is 
clear that there is a defect in our system not heretofore detected 
by the most careful and intelligent observers. The Constitu- 
tion begins with the declaration that " all legislative power herein 
granted shall be vested in a Congress of the United States, which 
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shall consist of a Senate and House of Representatives." The 
power to legislate necessarily includes the right to hear and de- 
termine all such motions and propositions as are incidental to 
the consideration of bills and resolutions and the transaction of 
other legislative business ; and this power, given expressly to the 
Senate and House of Representatives, cannot be delegated by 
either of them. It must be exercised by the members chosen by 
the people and the States to speak and act for them. If they can 
rightfully delegate to their presiding officers the power to de- 
cide finally and conclusively upon all motions made in the course 
of legislative proceedings, it is difficult to see why they cannot 
also confer upon those officers the power to decide in the same 
way upon the merits of all bills proposed. There is certainly 
nothing in the mere name or title of the presiding officer to 
qualify him for the constitutional exercise of such a power, and it 
could as well be conferred upon the clerk, or the sergeant-at- 
arms, or the doorkeeper. 

Prom time immemorial the Speaker of the House of Commons 
has been, in theory and in fact, simply the servant of the body 
over which he presides, and the freemen of England would no 
more consent to see him control its proceedings by arbitrarily re- 
fusing to entertain motions or put questions than they would con- 
sent to see the Crown itself usurp the functions of the legislature. 
A standard American writer on parliamentary law says : 

"The presiding officer, though entitled on all occasions to be treated with the great- 
est attention and respect by the individual members, because the power, and dig- 
nity, and honor of the assembly are officially embodied in his person, is yet but the 
servant of tho House, to declare its will and to obey implicitly all its commands . " 

It is the duty of the Speaker to obey the commands of the House, 
but the House can give no commands if he refuses to put the 
question on motions made by members. The only way in which 
the House can express its will is by a vote, and it cannot vote un- 
less its presiding officer entertains motions and gives it an oppor- 
tunity to consider and act upon them. 

The only justification that has been offered for the revolution 
that has been made in the practice of the House of Representa- 
tives, and for the extraordinary powers conferred upon the Speaker, 
is that certain motions and proceedings heretofore allowed have 
been misused for the purpose of obstructing or delaying legisla- 
tion. This is true to a certain extent, and if a proper remedy for 
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this evil had been proposed, — a remedy consistent with the Con- 
stitution and the freedom of parliamentary proceedings, — there 
would have been little, if any, opposition from the minority. 
But there was no necessity for such radical changes as have been 
made, and nothing but the most imperative necessity could furnish 
an excuse for them. 

It appears to be popularly supposed that the old rules afforded 
greater opportunities for obstructive proceedings than were 
afforded by the rules of legislative bodies generally ; but, in fact, 
such was not the case. In the British House of Commons the 
opportunities are now, and always have been, much greater than 
they ever were in our House of Representatives, and while much 
inconvenience has frequently resulted on account of dilatory pro- 
ceedings in the Commons, no English statesman has ever ventured 
to propose such radical and oppressive regulations as have just 
been adopted here. In our House, in addition to the usual par- 
liamentary motions which are allowed in the Commons, we have 
always had the previous question (which cuts off debate), and for 
a long time there has been a rule limiting speeches to one hour 
each. In the House of Commons there is no previous question, 
and no order limiting the length of speeches. Prior to November 
27, 1882, the only limitation upon debate was an order made in 
1604 that, " if any man speak impertinently, or beside the ques- 
tion in hand, it stands with the orders of the House for Mr. 
Speaker to interrupt him ; and to have the pleasure of the House 
whether they will further hear him." But this was found insuf- 
ficient to restrain members and prevent them from consuming the 
time of the House uselessly in discussing irrelevant questions and 
repeating the same arguments over and over ; and, consequently, 
on the 27th of November, 1882, the following order was made : 

" The Speaker, or the chairman of Ways and Means, may call the attention of 
the House, or of the committee, to continued irrelevance or tedious repetition on 
the part of a member ; and may direct the member to discontinue his speech." 

This does not stop debate, but only compels the offending 
member to cease speaking out of order, and it is less restrictive 
than the rule which has for a long time prevailed in the House 
of Representatives. Our rule requires every member, when 
speaking, to confine himself to the question under debate, and it 
is not necessary to wait until he has been guilty of "continued 
irrelevance," but be may be called to order by the Speaker or any 
vol. ex. — no. 400. 26 
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other member, and compelled to suspend, on the instant that he 
departs from the subject under consideration. 

In England the Speaker cannot refuse to entertain any motion 
unless it is actually out of order when made, but by one of the 
rules adopted in November, 1882, it is provided that, 

" if the Speaker, or the chairman of a committee of the whole House, shall be of the 
opinion that a motion for the adjournment of a debate, or of the House, during any 
debate, or that the chairman do report progress, or do leave the chair, is an abuse 
of the rules of the House, he may forthwith put the question thereupon from the 
chair." 

It will be seen that under this rule the Speaker or chairman is 
bound to entertain the motion, although he may know it to be 
made for dilatory purposes, but he may prevent the consumption 
of time in debate upon it by putting the question at once ; and 
this applies only to motions to adjourn or that the committee 
rise, which ai'e debatable there, though not so in the House of 
Representatives. Here the Speaker or chairman always puts the 
question at once, and not even an amendment is allowed. 

The nearest approach to the previous question in the House 
of Commons is the proceeding provided for in one of the standing 
orders made, after long debate, in 1882. Under that order, when 
it appears to the Speaker, or to the chairman of Ways and Means 
in a committee of the whole House, that the subject under con- 
sideration has been " adequately discussed," and that it " is the 
evident sense of the House, or the committee, that the question be 
now put," he may so inform the House or committee ; and there- 
upon, if a motion be made and carried that "the question be now 
put," the vote is immediately taken upon the main proposition 
without further debate. But this motion cannot be agreed to 
unless it is supported by more than two hundred members, or 
unless it is opposed by less than forty members and supported by 
more than one hundred. In the House of Representatives the 
previous question may be ordered, not only before the subject 
under consideration has been " adequately discussed," but before 
it has been discussed at all, in which case forty minutes only are 
allowed for debate. 

The order of the Commons authorizing the suspension, or 
partial suspension, of a member for the offence of " disregarding 
the authority of the chair, or of abusing the rules of the House 
by persistently and wilfully obstructing the business of the House, 
or otherwise," is not more severe than the old rule of the House 
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of Representatives, which has been readopted, and by no means 
as severe as our constitutional provision which authorizes the 
actual expulsion of a member. 

The rules and orders of the Commons to which reference has 
been made were adopted to arrest a series of obstructive proceed- 
ings which had already produced the most alarming results, and 
which, if persisted in, threatened the peace of the empire ; and 
they are mentioned here for two purposes : one is to show that, 
notwithstanding these rules and orders, which by many were con- 
sidered harsh and unreasonable, the opportunities for obstruction 
and delay are still greater in the Commons than they ever were in 
our House of Representatives; and the other is to show that, even 
in the presence of so grave a crisis as then existed, it was not 
deemed consistent with the rights of individual members, or the 
freedom of the body collectively, to confer upon the Speaker such 
extraordinary authority as is now vested in the Speaker of the 
House of Representatives by the new rules just adopted here. 

These new rules go far beyond all precedent here or elsewhere, 
and confer upon the Speaker the absolute power to refuse to 
entertain any motion whatever if he chooses to consider it dila- 
tory, although the motion itself may be clearly in order and 
expressly authorized by the very rules under which he is acting. 
For instance, when a motion is under debate, the following mo- 
tions are expressly provided for : to adjourn, to lay on the table, 
for the previous question, to postpone to a day certain, to refer, 
to amend, and to postpone indefinitely. These motions are al- 
ways in order when any matter of legislation is under considera- 
tion, and yet by the new clause — inserted, it is understood, at the 
instance of the Speaker himself — he is authorized to refuse to 
entertain all or any one of them upon the ground that in his 
opinion it is made for the purpose of delay ; and there is no appeal 
to the House from his decision unless he may see proper to permit 
it, because he can hold that the appeal itself is a dilatory pro- 
ceeding. One of the rules which has A xisted ever since Congress 
was organized provides that the Speaker shall " decide all ques- 
tions of order, subject to an appeal by any member" ; but that 
officer is now clothed with the power to deny this ancient right of 
appeal, and make his own will the law of the House. 

No such power was ever before conferred upon a presiding offi- 
cer in a deliberative body, and it is safe to say that the House of 
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Representatives of the United States is the only legislative assem- 
bly in the civilized world that would consent to part, even tem- 
porarily, with the right to construe its own rules of proceeding 
and protect itself against improper decisions affecting the rights 
of its members. " The ultimate authority upon all points is the 
House itself," says Sir Thomas Erskine May, in his great work 
on the " Law, Privileges, Proceedings, and Usage of Parliament"; 
but this is no longer true of our House of Representatives. This 
power, which is inherent in every free representative body, has 
been deliberately surrendered. That the House distinctly under- 
stood what it was doing is clearly shown by the fact that, during 
the consideration of the new rules, it rejected a proposed amend- 
ment that " the Speaker shall not, in any case, refuse to entertain 
an appeal from his decision." This amendment was rejected by 
a strict party vote, every Democrat present voting for it and every 
Republican present voting against it. 

The Constitution provides that a majority of each House 
" shall constitute a quorum to do business," and for more than a 
hundred years it has been uniformly held, whenever the question 
arose, that this required not merely that a majority should be 
present, but that such a majority must actually participate in the 
transaction of business, and that, when the yeas and nays are 
taken and entered upon the journal, that official record is the 
conclusive and exclusive evidence as to the number present and 
acting. During the present session of Congress, before rules had 
been adopted, and therefore before the House had conferred upon 
the Speaker any authority over the journal, he held that when 
the yeas and nays were taken, and less than a quorum voted, he 
had a right to count members present and not voting, cause their 
names to be entered upon the journal, and by this means show 
the existence of a quorum and "do business" in the House. 
Now the new rules contain a clause authorizing the Speaker to 
direct the clerk to note the names of members who are present 
and not voting, sufficient to make a quorum, and record them in 
the journal to be counted and announced in determining the 
result. 

The right of the House to authorize the Speaker to direct the 
clerk to enter the names of members on the journal is not dis- 
puted; but the constitutional effect of such a proceeding is quite 
a different question. This is not the place to discuss the consti- 
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tutional question; but the practical effect of the rule, for the time 
being, will be that in a House consisting, when full, of 330 mem- 
bers, of whom 166 constitute a quorum, the Speaker may declare 
the most important bills passed when the record shows that 
they were voted for by one member only, if there are enough- 
others present to make a quorum. Unless all previous pre- 
siding officers were wrong, this is a flagrant violation of the 
Constitution ; but whether so or not, it is certainly a most dan- 
gerous innovation upon the settled practice of the House, and, 
instead of being a reform, it is a movement in the direction of 
loose, unjust, and improvident legislation. The tendency in recent 
times is to require, by express constitutional provision, the affirma- 
tive vote of a majority of all the members elected to legislative as- 
semblies in order to pass bills, and to make it imperative in every 
case that the yeas and nays shall be taken and entered upon the 
journal. In some of the States this provision applies only to bills 
appropriating money, or creating public liabilities, or imposing 
taxes, while in others it applies to all matters of legislation ; but 
to whatever extent it goes, it indicates clearly a growing disposi- 
tion among the people to be more careful in the delegation of 
power to their representatives and to require the vote of actual 
majorities to enact laws. 

It is true that the power now conferred upon the Speaker 
has been exercised in some of the State legislatures in times of 
high political excitement or bitter personal contests ; but the 
dispassionate judgment of the thoughtful and conservative people 
of the country condemns it, and no constitutional convention has 
ventured to declare in terms that a minority could pass laws even 
though the majority were absent or silent. 

Not only is the power of the Speaker increased by the changes 
in the rules already referred to, but in many other ways the con- 
trol of business is taken from the House and placed in his hands. 
Heretofore all public bills have been introduced in open session, 
and referred to their appropriate committees, their titles having 
been first read in order that every member might know to what sub- 
jects they related. The Speaker usually direqted the reference, 
but always in the presence of the House, and if any member 
doubted the propriety of an order of reference indicated by him, 
such member had the right to move to refer the bill to some 
other committee, and have it read in full, so that a vote 



398 THE NORTH AMERICAN REVIEW. 

could be intelligently taken on his motion. All reports from 
committees were likewise made in open session and the titles 
of the bills read, and members had the same right to move 
to refer them to either of the calendars, and thus have the 
House decide where they should go for consideration. Under 
the old rules, also, it was the duty of the Speaker to lay 
before the House, for reference, all messages from the President, 
reports and communications from the heads of departments, and 
other communications addressed to the House, and such bills, 
resolutions, and other messages as had been received from the Sen- 
ate. Now all this is changed. Under the new rules, bills must be 
handed to the Speaker to be by him referred to committees, and 
reports from committees are to be delivered to the clerk and referred 
to the calendars by him under the direction of the Speaker. All 
official communications from the heads of executive departments, 
except messages from the President, and all other communications 
addressed to the House, together with bills and resolutions, etc., 
from the Senate, may now be referred to committees by the 
Speaker in the same manner as he refers public bills, without being 
laid before the House, as heretofore. 

Under these rules, public bills and official communications 
from the heads of departments may be delivered to the Speaker, 
and reports of committees may be delivered to the clerk, at their 
private rooms or on the street, whether the House is in session or 
not ; but even if they are delivered in the hall while the House 
is sitting, no member can know what bills have been introduced, 
or what reports have been made, or how they have been referred, 
until he hears the journal read or sees the official Record on some 
future day. This, besides being a loose and unsatisfactory 
method of transacting public business in a great legislative body, 
confers upon the Speaker an important power which has always 
heretofore been exercised by the House itself — that is, the power 
to determine in the first instance to what committees bills and 
official communications shall be referred, and on what calendars 
reports shall be placed for consideration. For a long time it has 
been held that a motion to correct an erroneous reference of a bill 
was privileged and could be made by any member at any time; 
but under the new system, if the Speaker, by mistake or design, 
sends a bill to the wrong committee, the correction cannot be 
made except by unanimous consent, or on the motion of a com- 
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mittee claiming jurisdiction, or on the report of the committee to 
which it was erroneously referred. The privilege of the member 
is now taken away, and if he cannot secure unanimous consent to 
send his bill where it really ought to have gone in the first instance, 
under the rules he must appeal to a committee for relief from the 
erroneous action of the Speaker. 

The adoption of the new rules is in many respects a long step 
in exactly the wrong direction. This is especially the case so far 
as they relate to the powers of the Speaker. Reform should have 
commenced by curtailing, instead of extending, the authority of 
that officer, and the control of the House itself over its own pro- 
ceedings should have been enlarged upon some plan which would 
have prevented unreasonable and factious obstruction and delay, 
but at the same time given ample opportunity for deliberate con- 
sideration and action. Under any system of rules that can be 
devised, the presiding officer in a body so numerous as 
the House of Representatives will necessarily have more 
power than ought to be intrusted to any man in this country ; 
and no matter how just and impartial he may be, there will be 
occasions when he cannot escape the imputation, at least, of unfair 
and arbitrary action. In the conflict of opposing interests and 
opinions, he is often compelled to decide important questions 
without proper time for consideration ; and, even if he is guilty 
of no intentional abuse of his great authority, he may do an 
actual injustice which cannot afterwards be repaired. The 
simple power to decide what member shall be recognized 
to speak or make a motion when more than one rises, 
appears to be necessary in order to prevent constant 
struggles and confusion on the floor, and yet it is a power 
which often enables the Speaker to determine what measures 
shall be taken up, and is therefore inconsistent with the absolute 
freedom and equality of. members. When such results may fol- 
low the exercise of a power so simple and necessary as this, it is 
not strange that the advocates of equal rights in the House should 
look with some degree of alarm upon every proposition to confer 
additional authority upon its presiding officer. 

J. 6. Carlisle. 



